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Memorandum Opinion and Order 


Thisis a petition for a writ Gf habeas corpus, 
258 U.S.C. 6) 2254, originally: £1160 prose by petitioner, a 
priscner in respondent's custody in April 1973. Counsel was 
subsequently appointed by the court for petitioner. 

Petitioner seeks to have this court set aside a 
1970 conviction in the New York State: Supreme Court, Bronx 
County, entered upon his plea of guilty to 1) possession of 
a weepon and 2) criminal possession of a dangerous drug. He 
was sentenced to an indeterminace term of up to seven ‘vears 
On Gach: charge, with both terms, to wun concurrentiy. “His 
conviction was affirmed on appeal to the Appellate Division 
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leave to appeal to the Court of Appeals was denied. 


Thereafter in a coram nobis proceeding in the 
state court he claimed that at the time of entry of his 
pleas of guilty he was not mentally competent. His peti- 


tion for it of coram nobis was 


Supreme Court on August 4, Lo} 2: 
Pp g 


The basis of petitioner's claim in the s 

COurt and here jis = port, in: letter form, dated March 2, 
1971 made by pr. Stanley I Portnow, a psychiatrist at 
Bellevue Hospital Center, taresseg t (Ss. Gussie 
Kleinman, 457 PLten Avenue, New 
attorney who was apparently representing petiti 
time. Dr. Portnow's letter report state petitioner 

-xamined on February 18, 1971 at the Federal 
Detention as a result of Mrs. Kleinman's request 
court order. The report conclué@ed that petitioner 
who clinically is Suffering from a moderate degree 


mental retardation." The report further concluded that 


petitioner is "barely literate, very Ssuggestible and chiiaq- 


2ike in his responses to people whom he trust [sic] and 


likes.” Finally, the report stated, "Psychological tests 
Should be performed to determine the patient's intelligence 


quotient." 


In opposition to the instant petition respondent 
has submitted the affidavit of Kenneth P. Harty, a trained 
psychologist who examined petitioner with respect to his 
intelligence quotient after his incarceration at Ossining 
Correctional Facil vty 1970 ana found 16 to be 
composite quotient of indicating that petitioner is a 
borderline defective. Recording to Mr. Harty this indicates 
a level of intellectual functioning above that of a retarded 
person, ‘retardation being a scere of 69 or under. 

A review of the transcript of the plea hearing dis- 

the, time of petitioner's pleas ‘there was no 
request by counsel for an examination.) There is also no evi 


agence Of Incompetence on the part Of petitione:” in! “ceponding 
to! questions. 

On November 20, 1974, after petitioner's pro se 
tition had been filed in this court and after respondent had 


filed @ reply and after the court’ Had received two reports fron 


Magistrate Goettel (one dated 1/7/74 and a second dated 2/20/74), 


the undersigned appointed Graham Hughes, Esq. to represent 


pDelivioner. On Ganvuany 25.975. he  Haghes) Lived an abe 
Diet) on pehalt) Of PetieVvoOnen | andiadvised the court that) he 


had been unable to locate petitioner. |The respondent filed ia 


reply brief on May 30, 1975 along with the affidavit of 
Kenneth P. Harty. 
Thereafter, on October 1, 1975 the court received 
petitioner indicating that he is presently in- 
‘eS Island, having been detaine state 
and federal warrant upon being paroled on December 20, 1973 
lis state court concurrent sentenses. Petitioner pleaded 
guilty to a federal charge before ¢ 
this Court on May 
imprisonment with the recommendation that his 
be served concurrently with his state court sentence. However 


~ 


it appears from petitioner's letter of September 29, 1975 
received October 3 s shat petitioner was first taken into 
n federal custody. According to his 
gd April 13, 1975 an@ is pres— 
ently being detained on a violation of parole warrant. 
filing his pro se petition for a writ of habeas 
court on April 10, 1973, petitioner filed what 


fFfidavit in Support of Cross-Motion and in Opposi- 


Fidavit In Opposition' Interposed by Attorney 


General Louis J. Lefkowitz In Contempt of Hon. John M. Cannella's 


dane 4, 1973 67 


Judge Cannella of this Court had extended respond- 


ent's time to submit an an wering affidavit up to and includ- 


ing June 8, 1973. The opposing affidavit was filed on that 
date. 

The remainder of the Cross-Motion sought to raise 
a new issue not raised in the state court coram nobis proceed-— 
ing. The new issue sought to be raised was whether. the 
court judge who sentenced petitioner failed to adhere to 
sentence proposal reached during the course pie ea bargain, 
citing Santabello v. New yor 104 = 7 Since 
that issue was not presented to the state court, 
precluded from presenting that issue here until 
hausted his state remedies as to that issue. ee U.S.C, & 
(b). However, it should be noted that petitioner was asked by 
the judge who took his plea whether any bargain other than the 
one put on the record at that time had been entered into by 
petitioner. In 
no. The bargain put on the record was that petitioner was to 
receive two concurrent indeterminate sentences Of Up to seven 
years on @ach indictment. The first in@ictment cunarged unlav- 


ful possession Of @ Weapol in the first count. The second 


indictment charged criminal possession of a dangerous drug. 


Petitioner's claim that his state court conviction 
should be t aside because he was not mentally competent at 


thie tine Of Nis plea -is without merit. There is no evidence 


that petitioner was ever in iental institution either before 


Or after his pica, je waS represented by counsel at the time 


Of His plea. o request for an examination was made. A re- 

view of the transcript revealed no indication of an inability 
to respond to questions put to him by the 

judge who took the plea Petitioner never raised the question 

Until after Dr. Portnow' s port which was about a year aflcer 

sentence. The affidavit of Kenneth P. Harty pointing out that 
16a on June 29, 1970, long before Dr. 
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Portnow's report, and founir to be 72 the retarded Level is 


persuasive evidence that he is not retarded. Dr. Portnow's 
suggestion was that he be examined for the purpose of determin- 
ing his I. Q. Unbeknownst to Dr. Portnow this had bee 

There is therefore no basis for concluding that petitioner 


examined at the time of his plea. 


455 F.2d 


S272 (1972) 
Petitioner's 


} 
rye 


here is the 


disclose that petitioner knowingly end intelligently waived 
to trial. He responded without hesitation to all 
questions put to him the court, including the question, 
wnat sind (Of “pistol SEVOLVSE was ite". to Which petitions 
replied: ae Re represented by counsel. There is no 
suggestion that his couns¢ ot competent. 
petitioner = 


4 


pleading guilty with the advice of 


counsel and looking for the best bargain that he could arrange 


in view of that fact f. North Carolina v. Alford, 400 U. 


n 


(1970)... Just ior to accepting the plea on the weapons ch: 


the itudge who tock the plea had 
motion to suppress the weapons from: petitioner at 
time of his arrest on a traffic violation. The court was 
therefore aware the Strengt the states 
titicner. 

ere is simply no evidence that petitioner 

ne Of his plea or did not 
entered his plea. 


For all of the foregoing reasons, the petition 


habeas 


New York, New York SO ORDERIND 


January 28, 197¢ 


a 


CONSTANCE BAKER MOTLEY. 


D. J. 
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Habeas Cervus Pursuant to Section 2241-2254 of Title cé U.S.C. 
Now 
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fie @o-fendent wes indicted for ths crimes) of criminse | 
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of a danveronus drug, ist derree, by Bronx County Suvreme Court. 
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Qn 4ortl 24,1970, vetitlio-er was sentenced to terms of 
Srmorisonment at Ossining Correctional Facility for seven (7) 
vears to min concurrently on each count, in Sunreme Court, Rronx 
County. 


The netitioner is currently serving said sentence and is 
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Res Roosevelt Clifford Lsatley 
Date of birtas 22/25/29 


Dear Mra. Kleinwans 


Pursumt to year requort end court créer, I oxaainod 
Me, Roovevelt Ciirserd Lentley oa Fobounty 18, 2972 fox cro coed 
o belf hours at tho Foderal licase cf Datcutéca of Now Yor® Ghir 

Mee Bontler was pleasent aad cosrerativo curtinz tho 
peyehiatrio intorvicus. 2 toe sotswaat digsicuks cobting 
anezncnentio material frem tas pations boonuse ef bie Iésited 
intollivence. He did tol4 to that bo tas born on Duceruor $ 
1939 in Tallakasese Flerdia, cad that both bis parauts coro 
Gecoared of natural aauscde Patient claius thas thure 4 tora 
end  girvle born to hin factay ad that ka fe nmoext to rie 
younsest.s The patient claims taat bo bad 3 Gr 4 yoars of 
echscling off and ca « ie aaa bamely write bis acm and 
@annes rocde 


He denier any bistery ef nental Alinoss cr eng 
paychiatrio intervention fn the ponte ths paticnt alleges to 
have boon marvisd 3 tinese Ee maintains thas tho firas 2 
marrinzses ondod in divorce and tha: i: 165t ko marrica bia 
third wife. Hea. Pemela Bentler, O14 Brigss Sax Jarret, it 
pationt eloima to tuve head 4 childrona in has fires carrtacs 
lis doos nub render how meny timos he hag boon arrosted fn the 
past but Gees state that tho eharges usually ccntered avornmd 
epeeding, ganblins, ote. 


Whon eaked what th ate waa, bo rospended, i kus it's 


after the luth of Fobsuary, . 7ie Ho was correstiy crigatsd 

an to place, 4centifying tho inatitutica whers he is presently 
confrinsa as ths Fedoral Penitentiary cn ws Street, He¥ eGo 

Ke knucws his nerme and the date of his birthe Ua conten hearing 
voicea but etritzos ms as being vory cauticuze about witat mo Gays 


There is no maried snxiety, Gopresnica ep parnancid Sconticn. vag 


Peatisnt is barely littorate. Uo Ao cuars tisat EsaicePoklor As 
Coverno> of Hew terk State end thet Lindoay in the Hayor of 

How Yoru C2Cy, but ho meintaines that dcohnsonm ins otill Prosidens 
of the United States. 
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and try to put &¢ cus.” Beoldea cxhibiting irmairnent of 
gudermont, his thinking is also overly cconorato. for oxoaple 
when naked what the folleving proverb mosrts "People who Live 
im glinss bourses ohovld'nt throw stonen,” bo stintod "12 someone 
thrown-it, the gleea will bron." He does not tmow who tho 
first Pronpident of the United Ststos was or whe tha Prroidont 
vas who freed the plavese Hoa aloim:. to havo rerved in the 
U.S. Aiy Force "for ve short tiwo.” 
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